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HIGH COURT FORM NO. (J) 2 

HEADING OF JUDGMENT IN ORIGINAL SUIT /CASE 

DISTRICT :SONITPUR 

IN THE COURT OF CIVIL JUDGE, SONITPUR : : AT TEZPUR 

Present: Dr. C.Khanikar, AJS 

  19thday of July, 2022 

Title Suit No.13of 2022 

(1)    Sri Shankar Tiwari 

S/O Sri Ramnath Tiwari 

R/o Kabarkhana Road, Tezpur 

PO & PS - Tezpur 

Dist – Sonitpur, Assam  

       -- Plaintiff       

-Vs.- 

(1)    Smt. Mukta Gope (Ghosh) 

W/o Late Sankar Ghosh 

(2)    Sri Anup Ghosh 

S/o Late Dauri Ghosh 

(3)    Smt. Anee Ghosh 

D/o Late Sankar Ghosh 

(4)    Smt. Kutti Ghosh 

W/o Late Anup Ghosh 

All residents of Jahaj Ghat 

Chunabhati, Tezpur 

PO & PS - Tezpur 

Dist – Sonitpur, Assam  

        ----- Defendants 
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          On 30-06-2022 this suit/case coming on for final hearing in the 

present of:     

Mr. J. K. Baishya, Advocate for Plaintiff 

None            Advocate for Defendants 

and having stood for consideration to this day the court delivered the 

following Judgment: 

 

Title Suit No. 13 of 2022 

J U D G M E N T 

 

1. This is a suit for specific performance of contract for 

sale of land and for permanent injunction. 

 

2. Brief fact of the plaintiff’s case as projected in the 

plaint is that Sankar Ghosh and Dauri Ghosh entered into an 

oral agreement for sale of land measuring 12 Lessas covered 

by Dag No.916/917(Old)/1862(New), P.P No. 18(Old)/ 

690/(New) of Kabarkhana Road, Mahabhairab, Mouza Tezpur 

Sonitpur( herein after referred as suit land),for Rs.80 Lakhs. 

Meanwhile, both Sankar Ghosh and Dauri Ghosh expired 

leaving behind the defendant Nos.1,2 and 3 as legal heirs. 

Thereafter, as per the aforesaid oral agreement, defendant 

Nos.1,2, 3 and 4 started receiving money from the plaintiff 

on different dates in presence of witnesses and received total 

amount of Rs.16,40,000/- as advance money towards the 

total sale consideration of Rs.80 Lakhs and promised to 

execute the sale deed of the suit land in favour of the 

plaintiff. In spite of repeated requests from the plaintiff, the 
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defendants are neglecting to obtain the sale permission from 

the concerned authority and hence on 28-10-2021, the 

plaintiff sent a legal notice on the defendants by registered 

post which was duly served upon the defendants on 29-10-

2021. But the defendants did not pay any heed to the same. 

The plaintiff is ready to perform his part of concluded oral 

contract by paying the balance amount of Rs.63,60,000/- at 

the time of execution of the registered sale deed. But the 

defendants are neglecting to perform their part of the 

contract of executing the registered sale deed. Therefore, the 

plaintiff filed this suit praying for specific performance of 

contract along with alternative relief of refund of advance 

money of Rs.16,40,000/- and cost of the suit.    

 Hence, the present suit is. 

 

3. The suit is proceeded ex-parte against the 

defendants as the defendants did not appear in-spite of 

deemed service of summons upon them on refusal to receive 

summons. 

4. Upon the pleadings, the following points have been 

taken as points for determination:- 

i) Whether there is any valid agreement for sale of the 

suit land between the defendants and the plaintiff? 

ii) Whether the plaintiff paid Rs.16,40,000/-to the 

defendants as advance money towards the payment of 

total sale consideration of the suit land? 
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iii) Whether the plaintiff is ready to perform his part of 

the agreement but the defendants failed/neglected to 

perform their part?  

iv) Whether the plaintiff is entitled to any decree or relief 

as prayed for?  

5. At the trial the plaintiff has adduced two evidences 

and also placed reliance on some documents in support of 

the case which are marked as Exhibits. 

6. At the end of the trial the plaintiff’s side has adduced 

oral arguments in support of the case. 

7. Heard the learned lawyer. I carefully scanned the 

entire evidence as well as documents on records in order to 

arrive at a just decision in the suit.  

 

DISCUSSIONS, DECISSIONS AND REASONS FOR DECISION:  

 

Point No (i): Whether there is any valid agreement for sale of 

the suit land between the defendants and the plaintiff? 

 

8. In the plaint, it is stated that Shankar Ghosh and 

Dauri Ghosh, the predecessor-in-interest of the defendants 

entered into an oral agreement with the plaintiff to sale the 

suit land for Rs.80,0000/- and accordingly the plaintiff paid 

Rs.16,40,000/- to defendants as advance money towards the 

payment of total sale consideration of the suit land.The 

plaintiff as PW 1 in his affidavital evidence has stated that the 

defendants on and from 14-09-2017 in presence of witness 
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Md. Afrooj Hussain started to receive money for sale of the 

suit land from the plaintiff and received total Rs. 16,40,000 

on different dates. The said payment was noted by the 

plaintiff in his personal notebook which is exhibited as Exhibit  

 

9. The plaintiff has also adduced the evidence of Md. 

Afrooj Hussain. He also stated that Sankar Ghosh and Dauri 

Ghosh entered into an oral agreement for sale of land 

measuring 12 Lessas covered by Dag 

No.916/917(Old)/1862(New) PP No 18(Old)/ 690/New of 

Kabarkhana road Mahabhairab Mouza Tezpur Sonitpur, for 

Rs.80 Lakhs. After the death of Sankar Ghosh and Dauri 

Ghosh defendant No.1, 2 , 3 and 4 being the legal heirs of 

Sankar Ghosh and Dauri Ghosh started to receive payments 

from the plaintiff for sale of the suit land in installments on 

different dates from 14-9-2017 to 20-10-2019. In this way 

the defendants have received total Rs.16,40,000/- from the 

plaintiff in presence of witness Md. Afrooj Hussain. The said 

payments were noted in the personal notebook of the 

plaintiff which is marked as Exhibit 1. The plaintiff has 

adduced his diary as Exhibit 1(containing 4 pages). The 

pages dated 14-09-2017, 16-09-2017 and 19-07-2017 were 

adduced by the plaintiff containsome calculations from date 

14-09-2017 to 20-10-2019. 

 

10. These are the evidences adduced by the plaintiff side 

to show the agreement between the plaintiff and 
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predecessor-in-interest of the defendants for sale of suit land 

as well as payment of advance consideration. However the 

plaintiff has not adduced any oral or documentary evidence 

to show that the defendants or their predecessor-in-interest 

have/ had any right, title and interest over the suit land. To 

sell the suit land by the defendants or their predecessor the 

defendants or their predecessor must have right title and 

interest, over the suit land. Without having any right, title 

interest, even if the predecessor-in-interest of the defendants 

had entered into any agreement to sale the suit land to the 

plaintiff, that cannot be a valid agreement to be enforced 

legally. As such, I am of the opinion that the plaintiff side 

could not prove successfully that there is any valid agreement 

between the plaintiff and predecessor-in-interestof the 

defendants or the defendants for sale of the suit land.  

 Hence point No. 1 is decided negative. 

 

Point No (ii):Whether the plaintiff paid Rs.16,40,000/-to the 

defendants as advance money towards the payment of total 

sale consideration of the suit land? 

 

11. The plaintiff in his plaint has stated that he has paid 

money to the defendants on different dates as advance 

money towards the sale consideration of suit land. In this 

way he has paid total Rs. 16,40,000/- on and from 14-09-

2017 to 20-10-2019. The plaintiff as PW 1 has reiterated the 

same. PW 2 Shankar Tiwari in his affidavital evidence has 
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stated that the plaintiff has paid Rs.16,40,000/- to the 

defendants on and from 14-09-2017 to 20-10-2019 in his 

presence. Both PW 1 and PW 2 has stated that the said 

payment of Rs.16,40,000/- by plaintiff to defendants were 

entered in the personal notebook of the plaintiff. The said 

notebook was exhibited by plaintiff side as Exhibit 1.However 

from the discussion of Point No 1 it is seen that there was no 

valid agreement between plaintiff and predecessor in interest 

of defendants for sale of suit land. As such, even if the 

plaintiff paid any money to the defendants, that cannot be 

considered as advance consideration for sale of the suit land. 

  

12. Now while scrutinizing the Exhibit 1 it is seen that 

plaintiff has shown some calculations in pages dated 14-9-

2017, 16-9-2017 and 19-9-2017. But nowhere on those 3 

pages it is seen that the said calculations are related to 

money. Nothing like Rupees or any other symbol indicating 

money is found in those 3 pages. No signature of the 

defendant(s)/ their predecessor-in-interest or any of the 

parties to the suit is found in those 3 pages of Exhibit 1. 

Signature of witness Md. Afrooj Hussain as mentioned in 

evidence of PW 1 or 2 is also not found in any of the pages 

of Exhibit 1. Thus on the basis of Exhibit 1, it cannot be 

ascertained thatany money was paid by the plaintiff to the 

defendants. The affidavital evidence of PW 1 and 2 are also 

not specific as to on which date what amount of money was 

paid by the plaintiff to the defendants. Hence from the 
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evidence available, I am of the opinion that the plaintiff side 

could not prove that the plaintiff has paid Rs.16,40,000/- to 

the defendants as advance money towards the payment of 

total sale consideration of the suit land.  

 Hence, point No. (ii) is decided negative. 

 

Point No (iii):Whetherthe plaintiff is ready to perform his part 

of the agreement but the defendants failed/neglected to 

perform their part? 

 

13. From the discussions of point (i) it is seen that there 

is no valid agreement between the plaintiff and the 

predecessor in interest of the defendants/ the defendants for 

sale of the suit land. From point No.(ii) it is seen that the 

plaintiff has not paidRs.16,40,000/- to the defendants as 

advance money towards the payment of total sale 

consideration of the suit land. To show the willingness on the 

part of the plaintiff, the plaintiff has exhibited a legal notice 

as Exhibit 2.However, as the agreement for sale of the suit 

land itself is not proved, the legal notice cannot improve the 

case of the plaintiff to show his willingness to perform any 

agreement. As such in view of decision of point No. (i)I hold 

that there is no valid agreement to perform by the plaintiff.  

Hence, point No. (iii) is decided negative. 

 

Point No (iv) and (v):Whether the plaintiff is entitled to any 

decree or relief as prayed for?  
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14. From the discussions of point No.(i) and (ii) it is seen 

that there is no valid agreement between the plaintiff and the 

defendants or their predecessor-in-interest and the plaintiff 

has not given any money as advance money to the 

defendants towards the payment of total sale consideration 

of the suit land. Hence, I am of the opinion that plaintiff is 

not entitled to any decree as prayed for and the suit of the 

plaintiff is liable to be dismissed. 

O R D E R 

15. The suit is dismissed ex-parte with costs.  

 

16. Let prepare the decree. 

 

17. Let copies of this Judgment be furnished to the 

parties subject to payment of costs. 

 

 Given under my hand and the seal of this Court on 

this 19th day of July, 2022 

 

 

 

      (C.Khanikar) 

      Civil Judge, Sonitpur. 
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                                  A P P E N D I X 

 

 

 

Plaintiff’s witnesses: 

PW-1: Sri Shankar Tiwari, plaintiff 

PW-2: Md. Afrooj Hussain 

 

Defendant’s witnesses:  

Nil 

 

Exhibits  of the Plaintiff. 

 

Ext.1  : Personal notebook of plaintiff 

Ext.2  : Legal Notice dated 26-10-2021. 

 

Exhibits of the defendants : 

Nil 

 

 

 

 

      (C. Khanikar) 

         Civil Judge, Sonitpur 

 


